
US DEPARTMENT OF AGRICULTURE

Natural Resources Conservation Service
WARRANTY EASEMENT DEED


COUNTY:
_______________
STATE:

_______________
WETLAND CONSERVATION

MITIGATION NO.  ______________
THIS WARRANTY EASEMENT DEED is made by and between ___________________________ (“Landowner”), Grantor, and the UNITED STATES OF AMERICA, by and through the Secretary of Agriculture, (“United States”), Grantee.  The Landowner and the United States are jointly referred to as the “Parties.”  The acquiring agency of the United States is the Natural Resources Conservation Service (NRCS) of the United States Department of Agriculture (USDA). 
Witnesseth
Purpose. The purpose of this easement is for the Landowner to provide offsite [insert restoration of wetlands, wetland enhancement of an existing wetland, or the creation of a new wetland] in order to mitigate for lost wetland acreage, functions, and values associated with the conversion of __________acres of wetlands located in ____________ County, which is more fully described in Exhibit A, attached hereto.  It is also the purpose of this easement to ensure the protection and management of such wetland functions and values on the easement area as described in Part I.  
This conveyance is made pursuant to the Wetland Mitigation Agreement (WMA) between the Landowner and NRCS, which provides compensatory mitigation for the conversion of the above described wetland.  The signed copy of the WMA is maintained by NRCS in the ______________ office.  The WMA sets forth the restoration and maintenance duties of the Landowner for the mitigated wetland. 
Authority.  This easement deed acquisition is authorized by the Wetland Conservation provisions of title XII of the Food Security Act of 1985, as amended, 16 U.S.C. Section 3821, et seq.
NOW THEREFORE, for and in consideration of the above referenced WMA and other good and valuable consideration, the Landowner hereby grants and conveys with general warranty of title to the UNITED STATES OF AMERICA, all rights, title and interest in the lands comprising the easement area described in Part I and appurtenant rights of access to the easement area, but reserving to the Landowner only those rights, title, and interest expressly enumerated in Part II.  It is the intention of the Landowner to convey and relinquish any and all property rights not so reserved. This easement shall constitute servitude upon the land so encumbered, shall run with the land until such time as the United States conveys and quitclaims to the Landowner the rights herein conveyed, and shall bind the Landowner, his heirs, successors, assigns, lessees, and any other person claiming under them.

SUBJECT, however, to all valid rights of record, if any.

PART I.  Description of the Easement Area.  The lands encumbered by this easement deed, referred to hereafter as the easement area, are described in EXHIBIT B and are shown on a survey in EXHIBIT C.  Both EXHIBITS B and C are attached hereto and made a part of this easement deed.  

TOGETHER with the right of access for ingress and egress to the easement area across adjacent or other properties of the Landowner.  Such right-of-way for access purposes is described in EXHIBIT D which is appended to and made a part of this easement deed.  
PART II. Reservations in the Landowner on the Easement Area.  Subject to the rights, title, and interest conveyed by this easement deed to the United States, the Landowner reserves:

A.  
Title.  Record title, along with the Landowner’s right to convey, transfer, and otherwise alienate title to these reserved rights.


B.  
Quiet Enjoyment.  The right of quiet enjoyment. 
C. Control of Access.  Subject to the prohibition below regarding the placement or installation of structures, the right to prevent trespass and control access by the general public subject to the operation of State and Federal Law.
D. Recreational Uses.  The right to undeveloped recreational uses, as determined by NRCS, including hunting and fishing, and the leasing of such rights for economic gain, pursuant to applicable State and Federal Law.
E. Subsurface Resources.  The right to oil, gas, minerals, geothermal resources, and water underlying the easement area, provided that any drilling or mining activities are to be located outside the boundaries of the easement area. To the extent any subsurface rights are owned and exercised by third parties, the United States will be afforded comment opportunities by the Landowner prior to the exercising of those rights
PART III.  Obligations of the Landowner.  The Landowner shall comply with all the terms and conditions of this easement, including the following:
A. Prohibitions.  Unless authorized by the WMA or by United States in writing, and without otherwise limiting the rights of the United States acquired hereunder, it is expressly understood that the rights to the following activities and uses have been acquired by the United States and are prohibited of the Landowner on the easement area:

1. haying, mowing or seed harvesting for any reason;

2. altering of grassland, woodland, wildlife habitat or other natural features by burning digging, plowing, disking, cutting or otherwise destroying the vegetative cover;

3. dumping, refuse, wastes, sewage, or other debris;

4. harvesting wood products;
5. draining, dredging, channeling, filling, leveling, pumping, diking, impounding, or related activities, as well as altering or tampering with water control structures or devices;

6. diverting or causing or permitting the diversion of surface or underground water into, within, or out of the easement area by any means;

7. building, placing, or permitting to be placed or installed any structures on, under, or over the easement area;

8. planting or harvesting any crop;

9. grazing or allowing livestock on the easement area; and
10. stocking of birds or other animals for hunting or any other purpose.  
B. Taxes.  The Landowner shall pay any and all real property and other taxes and assessments, if any, which may be levied against the land.
C. Reporting. The Landowner shall report to NRCS any conditions or events which may adversely affect the wetland values and functions of the easement area.
D. Wetland Management Agreement. The Landowner agrees to restore and maintain the easement area in accordance with the terms of the WMA developed and approved by NRCS.
PART IV.  Rights of the United States.  The rights of the United States include:

A. Access.  The United States has a right of reasonable ingress and egress to the easement area, for the exercise of any of the rights of the United States under this easement deed.  The authorized representatives of the United States may utilize vehicles and other reasonable modes of transportation for access purposes.   
B. Violations and Remedies – Enforcement.  The Parties agree that this easement deed may be introduced in any enforcement proceeding.  If there is a failure of the Landowner to comply with any of the provisions of this easement deed, the United States shall have any legal or equitable remedy provided by law  and the right: 

1. To enter upon the easement area to perform necessary work for prevention of, or remediation of, damage to the wetlands and associated uplands; and
2. To assess all expenses incurred by the United States against the Landowner, to be owed immediately to the United States. 
PART V. General Provisions.

A. Successors in Interest.  The rights granted to the United States shall accrue to any of its agents, successors, or assigns.  All obligations of the Landowner under this easement deed shall also bind the Landowner’s heirs, successors, agents, assigns, lessees, and any other person claiming under them.  
B. Rules of Construction and Special Provisions.  All rights in the easement area not reserved by the Landowner shall be deemed acquired by the United States.  Any ambiguities in this easement deed shall be construed in favor of the United States to affect the wetland and conservation purposes for which this easement deed is being acquired.  
C. Environmental Warranty.  “Environmental Law” or “Environmental Laws” means any and all Federal, State, local or municipal laws, rules, orders, regulations, statutes, ordinances, codes, guidelines, policies, or requirements of any governmental authority regulating or imposing standards of liability or standards of conduct (including common law) concerning air, water, solid waste, hazardous materials, worker and community right-to-know, hazard communication, noise, radioactive material, resource protection, subdivision, inland wetlands and watercourses, health protection and similar environmental health, safety, building and land use as may now or at any time hereafter be in effect. 

“Hazardous Materials” means any petroleum, petroleum products, fuel oil, waste oils, explosives, reactive materials, ignitable materials, corrosive materials, hazardous chemicals, hazardous wastes, hazardous substances, extremely hazardous substances, toxic substances, toxic chemicals, radioactive materials, infectious materials, and any other element, compound, mixture, solution or substance which may pose a present or potential hazard to human health or the environment.
Landowner warrants that it is in compliance with, and shall remain in compliance with, all applicable Environmental Laws.  Landowner warrants that there are no notices by any governmental authority of any violation or alleged violation of, noncompliance or alleged noncompliance with or any liability under any Environmental Law relating to the operations or conditions of the easement area.  Landowner further warrants that it has no actual knowledge of a release or threatened release of Hazardous Materials, as such substances and wastes are defined by applicable Federal and State law
Moreover, Landowner hereby promises to defend and indemnify the United States against all litigation, claims, demands, penalties, and damages, including reasonable attorneys’ fees, arising from or connected with the release or threatened release of any Hazardous Materials on, at, beneath, or from the easement area, or arising from or connected with a violation of any Environmental Laws by Landowner or any other prior owner of the easement area.  Landowner’s indemnification obligation shall not be affected by any authorizations provided by the United States to the Landowner with respect to the easement area or any restoration activities carried out by the Landowner at the Property. 
D.  General Indemnification.  Landowner shall indemnify and hold harmless the United States, its employees, agents, and assigns for any and all liabilities, claims, demands, losses, expenses, damages, fines, fees, penalties, suits, proceedings, actions, and costs of actions, sanctions asserted by or on behalf of any person or governmental authority, and other liabilities (whether legal or equitable in nature and including, without limitation, court costs, and reasonable attorneys’ fees and attorneys’ fees on appeal) to which the United States may be subject or incur relating to the easement area, which may arise from, but is not limited to, Landowner’s negligent acts or omissions or Landowner’s breach of any representation, warranty, covenant, agreements contained in this Warranty Easement Deed, or violations of any Federal, State, or local laws, including all Environmental Laws. 
E.   Duration of Easement.  This Warranty Easement Deed shall remain in effect until such time as the United States determines that the converted area is no longer in agricultural use or is returned to its original wetland classification with equivalent wetland functions.  In the event that the Landowner believes that the conditions necessary to keep the easement in force are no longer applicable to the land, the Landowner may request a termination of this easement from the United States, which may terminate the easement if, the United States determines, in it sole discretion, that one of the above conditions for termination exists. 
TO HAVE AND TO HOLD, this Warranty Easement Deed is granted to the United States of America and its assigns.  The Landowner covenants that he, she or they are vested with good title to the easement area and will warrant and defend the same on behalf of the United States against all claims and demands.  The Landowner covenants to comply with the terms and conditions enumerated in this document for the use of the easement area and to refrain from any activity not specifically allowed or that is inconsistent with the purpose of this easement deed.

Dated this _________day of _________________________, 20_____.

Landowner(s): 
______________________________________(Seal)



______________________________________(Seal)
I ______________________________ , being the duly authorized representative of the United States Department of Agriculture’s Natural Resources Conservation Service, do hereby accept this Conservation Easement Deed with respect to the rights and duties of the United States.

Acknowledgement [Note: Check with local OGC Regarding Proper Acknowledgement Form]
In _____________________________, on this __________ day of ____________________, 20_______, before me, the undersigned, a Notary Public in and for said jurisdiction, personally appeared 

_______________________

to me known to be the person(s) described in and who executed the foregoing instrument, and acknowledged that they executed the same as their free act and deed,

IN TESTIMONY WHEREOF, I have hereunto my hand and Notarial Seal subscribed and affixed in said jurisdiction, the day and year above written.

_____________________________

Notary Public

My Commission Expires: 
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