Title 190 - National Environmental Compliance Handbook

Part 610 — National Environmental Compliance Handbook

Subpart H — Exhibits

610.144 Comparison of Conference & Consultation Provisions of ESA

Authority

CONFERENCE

section 7(a)(4)

CONSULTATION

section 7(a)(2)

When Required

Federal action to fund,
authorize or carry out

an action likely to
jeopardize proposed
species or destroy or
adversely modify proposed
critical habitat

Federal action to fund,
authorize or carry out
an action which may
affect listed species

or designated critical
habitat.

Types of
Procedures

Informal conference -
Informal discussions
resulting 1 advisory
recommendations on ways
to minimize or avoid
adverse effects, avoid
jeopardy, or adverse
modification. If the
species 1s listed or the
critical habitat is
designated before the
action is completed,
the need for formal
consultation must be
determined.

Informal consultation -
Informal discussions
resulting in advisory
recomumendations on ways
to avoid adverse effects.
If adopted. may lead to
a concurrence that the
action 1s not likely to
adversely affect the
listed species/designated
critical habitat. ESA
obligation is completed,
based on concurrence by
the Services.
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Formal conference -

At the agency's request,
and Service's concurrence,
the formal process for
consultation will be
followed, resulting in an
opinion that can stand as
the biological opinion
for the action if no
significant new
information or change in
the action develops. The
incidental take statement
is not effective unless

the Sarvigcas adont the
e SSrvVICces acopt e

conference opinion once
the proposed species is
listed.

Formal consultation -
A formal process with
regulated timeframes,
that results in the
development of a
biological opinion and
incidental take
statement.

Agency
Responsi-
bilites

Formal conference -
None. but a prudent
agency would adopt any
reasonable and prudent
alternatives and
incidental take terms
and conditions if the
conference opinion is
expected to be adopted
as the biological opinion
following listing.

Formal Consultation -
Adopt the reasonable
and pradent alterna-
tives and incidental

take terms and condit-
1ons, or do not undertake
the action. or apply

for an exemption.

Inrreversible and
Irretrievable
Commitment of
Resources
Precluding
Formulation or
Implementation
of Reasonable
and Prudent
Alternatives -
Section 7(d)

CONFERENCE

Not applicable, but a
prudent agency would not
make such a resource
commitment if the
conference opinion 1s

to be adopted as the
biological opinion
following listing.

CONSULTATION

Can not be made
between the "may
attect" finding and the
conclusion of formal
consultation.

Incidental Take

Informal conference -
Not required.

Formal conference -
Required to be addressed
in the conference opinion
but not effective until
adoptled by the Services
after the species is

listed.

Informal consultation -
Not required.

Formal consultation -
Required except for
plant species -
anticipated incidental
take may be zero.
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